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UNIVERSITY  OF  TORONTO  FACULTY  OF  LAW 


LEGAL  PROCESS,  PROFESSIONALISM,  AND  ETFUCS  (LAW100HD) 

First  Year  -  Fall  2013 
PROFESSOR  BLAINE  BAKER 


1.  Synopsis 

This  course  is  a  mandatory  introduction  to  Canadian  legal  processes,  contemporary  views 
of  legal  professionalism,  and  prevailing  ethical  norms  for  law  practice.  The  adversarial 
system  of  civil  justice  will  be  viewed  from  alternate  normative,  technical,  and  historical 
perspectives,  and  other  local  systems  of  dispute  resolution  will  be  compared  to  it.  Topics 
covered  in  respect  of  court-based  litigation  include  the  ‘standing’  of  aggrieved  citizens 
to  sue  their  wrong-doers,  the  ability  of  interested  parties  to  intervene  in  litigation  initiated 
by  others,  time  limitations  applicable  to  the  initiation  of  civil  law  suits,  pre-trial 
opportunities  for  the  ‘discovery’  of  information  about  an  opponent’s  case  and  protections 
that  can  be  asserted  against  that  kind  of  disclosure,  multi-party  litigation,  and  law  suits 
brought  by  large  ‘classes’  of  litigants  with  similar  injuries  or  shared  interests.  We  will  also 
consider  the  limits  of  courts’  geographic  jurisdiction,  the  concept  of ‘forum  non 
conveniens’,  and  ‘choice-of-law’  methodology  that  tells  local  courts  when  to  apply  the 
private  law  of  another  jurisdiction  to  the  dispute  at  hand  Recurrent  themes  of  the  course 
will  be  access  to  justice,  the  economics  of  litigation,  and  the  modern  appearance  of  cross- 
border  and  transnational  law  suits.  The  contemporary  Anglo-American  legal  imagination 
and  its  limits,  strategic  deployment  of  procedural  rules  or  judicial  law,  and  result-oriented 
characterizations  of  social  facts  will  be  the  background  against  which  those  themes  will  be 
explored. 

As  the  table  of  contents  of  the  teaching  and  learning  materials  shows,  this  course  consists 
of  four  substantive  parts.  A  first  subsection  of  it  surveys  briefly  the  Anglo-American  legal 
profession’s  emergence  as  an  identifiable  occupational  and  cultural  group,  reviews  the 
general  structure  of  civil  litigation,  and  it  provides  an  introduction  to  popular  techniques  of 
‘alternative  dispute  resolution’.  The  second  part  of  the  course  focuses  on  details  of  the  civil 
litigation  process.  Issues  include  ‘locus  standi’,  justiciability,  ‘prescription’  periods,  re¬ 
litigation,  and  class  actions.  The  third  part  of  the  course  has  to  do  with  strategic 
engagement  in  litigation,  working  through  topics  like  preliminary  relief,  examinations  for 
discovery,  the  striking  of  claims,  and  summary  judgment.  Emphasis  will  be  placed  on  the 
rules  of  practice  as  well  as  related  case  law,  and  the  rationales  for  them  that  attempt  to 
balance  a  plaintiff  s  desire  to  be  seen  and  heard  by  the  civil  justice  system,  a  defendant’s 
wish  to  avoid  unnecessary  litigation,  the  interest  of  future  litigants  in  clearly-articulated  law 
based  on  judicial  access  to  accurate  information,  and  the  broader  tax-paying  community’s 
preference  for  curial  efficacy  and  efficiency.  Those  interests,  preferences,  needs,  and 
demands  sometimes  push  or  pull  the  interpretation  and  application  of  rules  and  doctrine  in 
different  directions.  A  final  part  of  the  course  introduces  new  challenges 


to  conventional  legal  processes,  like  that  posed  by  the  increasing  interaction  of 
international  legal  conventions,  practice,  and  opinion  with  domestic  law. 


2.  Teaching/Learning  Materials 

There  is  one  set  of  compulsory  materials  for  this  course,  and  it  is  available  from  the 
Faculty  of  Law’s  Bookstore  in  Room  15  in  the  basement  of  Falconer  Hall  at  84  Queen’s 
Park.  It  is  A.  Shachar  and  B.  Baker,  ‘Legal  Process,  Professionalism,  and  Ethics  (LPPE)’. 
Very  selective  use  of  additional  primary  legal  sources  may  be  made,  through 
‘Blackboard’  postings. 


3.  Reference  Materials 

Although  there  are  no  assigned  reference  texts,  journal  articles,  or  manuals  for  this  course, 
several  monographs,  anthologies,  and  essays  may  be  appropriate  for  general  reading  or 
future  use.  The  citations  for  those  secondary  sources  are  set  out  below  in  topical  groupings, 
in  alphabetical  order. 

(A)  Court  Structure  and  Procedure 

M. A.  Banks,  ‘The  Evolution  of  the  Ontario  Courts  1788  -  1981’  in  D.H 
Flaherty,  ed.,  Essays  in  the  History  of  Canadian  Law  (Toronto:  University  of 
Toronto  Press,  1983)492. 

J.-M.  Brisson,  La  formation  d’un  droit  mixte:  revolution  de  la  procedure  civile 
(Montreal:  Themis,  1986). 

R.B.  Brown,  A  Trying  Question:  The  Jury  in  Nineteenth-Century  Canada  (Toronto: 
University  of  Toronto  Press,  2009). 

I  Bushnell,  A  History'  of  the  Federal  Court  of  Canada  (Toronto:  Osgoode 
Society,  1997). 

N.  Duxbury,  The  Nature  and  Authority  of  Precedent  (Cambridge:  Cambridge 
University  Press,  2008). 

D.  Fyson,  The  Court  Structure  of  Quebec  and  Lower  Canada  (Montreal: 

Montreal  History  Group,  2nd  ed.,  2012). 

P  Girard,  et  al.,  eds.,  The  Supreme  Court  of  Nova  Scotia,  1754  -  2004:  From  Imperial 
Bastion  to  Provincial  Oracle  (Toronto:  University  of  Toronto  Press.  2004), 

P.A.  Howell,  The  Judicial  Committee  of  the  Privy  Council  (Cambridge:  Cambridge 
University  Press,  1979). 


J.H.  Langbein,  The  Origins  of  the  Adversarial  Criminal  Trial  (Oxford:  Oxford 
University  Press,  2003). 

M.  Lobban,  ‘Preparing  for  Fusion:  Reforming  the  Nineteenth-Century  Court  of 
Chancery’  (2004),  22  Law  &  Hist.  Rev.  289. 

S.N.  Lubrin,  ‘David  Dudley  Field  and  the  Field  Code:  An  Historical  Analysis  of 
an  Earlier  Procedural  Vision’  (1988),  6  Law  &  Hist.  Rev.  311 

C.  Moore,  The  British  Columbia  Court  of  Appeal:  The  First  Hundred  Years 
(Vancouver:  University  of  British  Columbia  Press,  2010). 

J.  Snell  and  F.  Vaughan,  The  Supreme  Court  of  Canada:  History  of  the  Institution 
(Toronto:  Osgoode  Society,  1985). 

J.  Swainger,  ed..  The  Alberta  Supreme  Court  at  100  (Edmonton:  University  of 
Alberta  Press,  2007). 

J.  Vining,  Legal  Identity:  The  Coming  of  Age  of  Public  Law  (New  Haven:  Yale 
University  Press,  1978). 

J.  Walker,  et  al.,  eds..  The  Civil  Litigation  Process  (Toronto:  Emond- 
Montgomery,  2010). 


(B)  Alternative  Dispute  Resolution 

S.G.  Drummond,  Incorporating  the  Familiar:  An  Investigation  into  Legal  Sensibilities  in 
Nunavik  (Montreal:  McGill-Queen’s  University  Press,  1997). 

R.  Fisher,  Getting  to  Yes:  Negotiating  Agreement  Without  Giving  In  (New  York.  Penguin, 
2nd  ed.,  1991). 

C  M.  Food  and  L.  Sossin,  eds..  Administrative  Law  in  Context  (Toronto:  Emond- 
Montgomery,  2nd  ed.,  2013). 

G.T.  Furlong,  The  Conflict  Resolution  Toolbox  (Mississaugua,  ONT:  John  Wiley  and 
Sons,  2005). 

M.  Liebman,  Restorative  Justice  (London:  Jessica  Kingsley,  2007). 

R.K.  Loewen,  Family,  Church,  and  Market:  A  Mennonite  Community  in  the  Old  World 
and  the  New  (Toronto:  University  of  Toronto  Press,  1993). 
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R  A.  Macdonald,  Lessons  of  Everyday  Law  (Montreal:  McGill-Queens 
University  Press,  2002). 

J.  Macfarlane,  Collaborative  Family  Law  (Ottawa:  Department  of  Justice,  2005). 

C.  Madsen,  Canadian  Military  Law  from  Confederation  to  Somalia  (Vancouver: 

University  of  British  Columbia  Press,  1999). 

M.  Morin,  et  al  .,  Les  tribunaux  et  P  arbitrage  en  nouvelle  France  et  au  Quebec  (Montreal. 
Themis,  2012). 

W.  Ury,  Getting  Past  No  (New  York:  Bantam  Books,  1993). 

J.B.  White,  The  Legal  Imagination:  Studies  in  the  Nature  of  Legal  Thought  and  Expression 
(Chicago:  University  of  Chicago  Press,  abridged  ed.,  1985). 


(C.)  Legal  Professionalism  and  Ethics 

E.  Anderson,  Judging  Bertha  Wilson:  Law  as  Large  as  Life  (Toronto:  University  of 
Toronto  Press,  2001). 

J  S.  Auerbach,  Unequal  Justice:  Lawyers  and  Social  Change  in  Modem  America  (New 
York,  1976). 

J  Brockman,  Gender  in  the  Legal  Process:  Fitting  or  Breaking  the  Mold  (Vancouver: 
University  of  British  Columbia  Press,  2001). 

R  D  Gidney  and  W.P.J.  Millar,  Professional  Gentlemen:  The  Professions  in  Nineteenth- 
Century  Ontario  (Toronto.  University  of  Toronto  Press,  1994). 

P  Girard,  Bora  Laskin:  Bringing  Law  to  Life  (Toronto:  University  of  Toronto  Press,  2005). 

W.  Kaplan,  Canadian  Maverick:  The  Life  and  Times  of  Ivan  C.  Rand  (Toronto:  University 
of  Toronto  Press,  2009). 

C.I.  Kyer  and  J.  Bickenbach,  The  Fiercest  Debate:  Cecil  A,  Wright,  the  Benchers,  and 
Legal  Education  in  Ontario  (Toronto:  Osgoode  Society,  1987). 
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W.P.  LaPianna,  Logic  and  Experience:  The  Origins  of  Modem  American  Legal  Education 
(New  York:  Oxford  University  Press,  1994). 

C.  Moore.  The  Law  Society  of  Upper  Canada  and  Ontario’s  Lawyers.  1797  -  1997 
(Toronto:  University  of  Toronto  Press,  1997). 

W.W.  Pue,  ‘Becoming  Ethical:  Lawyers’  Professional  Ethics  in  Early-Twentieth-Century 
Canada’  (1991),  20  Man.  L.  J.  227. 

R  J  Sharpe  and  K.  Roach,  Brian  Dickson:  A  Judge’s  Journey  (Toronto:  University  of 
Toronto  Press,  2003). 

PM.  Sibenik,  ‘The  Black  Sheep:  The  Disciplining  of  Territorial  and  Alberta  Lawyers’ 
(1988),  3  Can.  J.  L.  &  Soc.  109. 

J.A.  Smith,  ‘Artificial  Conscience:  Professional  Elites  and  Professional  Discipline  from 
1920  to  1950’  (1994),  32  Osgoode  Hall  L.  J.  65. 


(D)  Law  Practice 

G.B.  Baker,  ‘Ordering  the  Urban  Canadian  Law  Office  and  its  Entrepreneurial  Hinterland’ 
(1998),  48  U.  Toronto  L.  J.  175. 

C.  Cole,  Osier.  Hoskin.  and  Harcourt:  Portrait  of  a  Partnership  (Toronto:  McGraw,  Hill, 
Ryerson,  1995). 

Y.  Dezalay,  Marchands  de  droit:  la  restructuration  de  l’ordre  iuridique  par  les 
multinationales  de  droit  (Paris:  Fayard,1992). 

M.  Galanter  and  T.  Paley,  Tournament  of  Lawyers:  The  Transformation  of  the  Big  Law 
Firm  (Chicago.  University  of  Chicago  Press,  1991). 

J  P.  Heinz  and  E  .O.  Laumann,  Chicago  Lawyers:  The  Social  Structure  of  the  Bar 
(New  York:  Russell  Sage,  1982). 

L.  Karpik,  Les  avocats:  entre  l’etat.  le  public,  et  la  marche  (Paris.  Gallimard,  1995). 
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C. I  Kyer,  Lawyers.  Families  and  Businesses:  The  Shaping  of  a  Bay  Street  Firm.  Faskens.  1863  - 
1963  (Toronto:  Irwin  Law,  2013). 

D.  Mitchell  and  J.  Slinn,  The  History  of  McMaster.  Meighen  (Montreal:  McMaster,  Meighen, 

1989). 

C  Moore,  McCarthy,  Tetrault:  Building  Canada’s  Premier  Law  Firm,  1855  -  2005 
(Toronto:  Douglas  and  McIntyre,  2005). 

R.L.  Nelson,  Partners  with  Power:  The  Social  Transformation  of  the  Large  Law  Firm  (Berkeley: 
University  of  California  Press,  1988). 

R  Pound,  Stikeman:  The  First  Fifty  Years  (Montreal:  McGill-Queens  University  Press,  2002). 

C.  Wilton,  ed..  Essays  in  the  History  of  Canadian  Law:  Beyond  the  Law  -  Lawyers  and  Business 
in  Canada  (Toronto:  Butterworth,  1990). 

C.  Wilton,  ed.,  Essays  in  History  of  Canadian  Law:  Canadian  Law  Firms  in  Historical 
Perspective  (Toronto:  University  of  Toronto  Press,  1996). 


(E)  Lawyers’  Voluntarism 

M  R  Belknap,  To  Improve  the  Administration  of  Justice:  A  History  of  the  American  Judicature 
Society  (Chicago:  American  Judicature  Society,  1992). 

J  Honsberger.  The  County  of  York  Law  Association:  A  History  of  the  First  One  Elundred  Years 
(Toronto:  County  of  York  Law  Association,  1989). 

M  J  Powell,  From  Patrician  to  Professional  Elite:  The  Transformation  of  the  New  York  City  Bar 
Association  (New  York:  Russell  Sage,  1998). 

G.E  White,  ’The  American  Law  Institute  and  the  Triumph  of  Modernist  Jurisprudence’ 

(1997),  15  Law  &  Hist.  Rev.  1. 


4.  Evaluation 


Evaluation  in  this  course  will  be  by  way  of  regular  class  attendance  and  participation  (10%) 
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and  a  two-hour  final  examination  (90%  ).  That  exam  will  be  held  on  Monday 
December  16th  2013  commencing  at  9:30  am.  You  will  also  be  assigned  an  essay 
as  the  end  of  term  approaches,  to  be  completed  in  advance  of  the  examination  and 
submitted  with  it.  That  essay  will  be  treated  as  part  of  the  final  exam,  and  will  be 
worth  25%  of  your  grade  on  that  examination. 


5.  Class  Meetings 

Classes  will  be  held  on  Mondays  from  2:10  pm  to  3:25  pm  in  Room  119  of  Emmanuel 
College,  and  from  2:10  pm  to  3:25  pm  in  Room  323  of  Victoria  College.  Any  class 
sessions  that  are  cancelled  will  be  made  up  at  a  time  convenient  to  the  instructor  and 
students  alike. 

No  detailed  syllabus,  other  than  this  outline  and  the  table  of  contents  of  the  teaching  and 
learning  materials,  will  be  distributed  for  this  course.  The  rate  at  which  material  will  be 
covered  in  class  will  vary  according  to  its  density,  its  centrality  to  the  course’s  themes,  and 
class  interest  in  it.  About  twenty  pages  will  typically  comprise  a  one-and-a-quarter-hour 
class’s  reading  assignment.  Specific  readings  will  be  assigned  on  a  class-by-class  basis,  in 
advance. 

Although  this  course  is  not  a  seminar  (projected  enrollment  is  between  sixty-five  and 
seventy),  students  may  be  invited  (sometimes  by  name)  to  participate  thoughtfully  in 
classroom  discussion.  It  is  therefore  important  that  each  student  prepare  reading 
assignments  in  advance  of  class.  The  instructor  also  undertakes  to  prepare  assignments  in 
advance  of  class.  In  the  event  that  a  student  finds  him  or  herself  unable  to  be  prepared 
(which  may  happen  from  time  to  time),  the  instructor  would  appreciate  having  this 
situation  brought  to  his  attention  in  confidence  at  the  outset  of  the  relevant  class  session. 
Unlike  the  situation  that  has  prevailed  in  this  course  in  several  other  years,  there  will  be 
no  ‘intensive  week’  of  instruction  (when  companion  first-year  subjects  were  suspended  for 
five  days  to  allow  the  whole  class  to  come  together  for  a  series  of  guest  lectures  on  topics 
related  to  legal  professionalism)  in  this  course  this  year.  Instead,  there  will  be  a  Faculty¬ 
wide  reading  week  from  Monday  November  4th  to  Friday  November  8th  2013,  inclusive. 


6.  Instructor  Contact 

My  University  of  Toronto  Faculty  of  Law  office  is  Room  312  in  90  Wellesley  Street  (three 
doors  east  of  Queen’s  Park  and  Wellesley,  just  past  the  northeast  comer  of  those  streets)  I 
will  generally  be  there  all  day  on  Mondays  and  Wednesdays  during  the  fall  term  of 2013- 
14,  and  students  are  welcome  in  the  office  at  those  times.  Please  call  in  advance,  since  I 
must  open  the  building’s  main  door.  Meetings  at  other  times  during  the  week  are  possible, 
but  by  appointment.  I  can  be  reached  in  that  office  by  telephone  at  416-946-3755,  or  by  e- 
mail  at  blaine  baker@mcgill  ca.  I  will  also  remain  in  the  designated  lecture-hall  for  a 
reasonable  time  after  each  class  for  small-group  or  one-on-one  conversations. 

Blaine  Baker 
Visiting  Professor  of  Law 


1.  INTRODUCTION  TO  THE  COMMON  LAW  SYSTEM  AND  CIVIL  JUSTICE 

1.1  The  Rise  of  the  Legal  Profession 

Rosalie  Silberman  Abella,  "The  Law  Society  of  Upper  Canada:  Professionalism 
Revisited/'  October  14, 1999 . 1 

Beverly  McLachlin,  "Forward"  in  Middle  Income  Access  to  Justice,  Michael  Trebilcock  et 
al.,  eds.  (2012),  ix-x . 7 

"Supreme  Court  lets  $19B  cellphone  lawsuit  proceed,"  CBC  News,  July  28,  2012 . 9 

1.2  Civil  Litigation  and  Process  Matters 

Oscar  Chase,  Lazo,  Culture  and  Ritual:  Disputing  Systems  in  Cross-Cultural  Context  (NYU 
Press,  2005),  1-2  . 11 

Kenneth  Scott,  "Two  Models  of  the  Civil  Process,"  27  Stanford  Lazo  Reviezo  937  (1975).. 12 

"Considerations  before  Commencing  Litigation"  in  The  Civil  Litigation  Process,  Janet 
Walker  et.  al.  eds.,  7*  Ed.  (Emond  Montgomery,  2010),  71-72 . 15 
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Neil  Brooks,  "The  Judge  and  the  Adversary  System/'  in  The  Canadian  Judiciary,  Allen  M. 
Linden  ed.  (Osgoode  Hall  Law  School,  York  University,  1976) . 17 


Cass  R.  Sunstein  and  Edna  Ullmann-Margalit,  "Second-Order  Decisions,"  in  Behavioral 
Law  &  Economics,  ed.  Cass  R.  Sunstein  (Cambridge  University  Press,  2000),  187-190... 21 


1.3  Alternative  Dispute  Resolution  Processes  I 

Harry  Arthurs,  "More  Litigation,  More  Justice?  The  Limits  of  Litigation  as  a  Social 
Justice  Strategy" . 24 

Carrie  Menkel-Meadow,  "The  Many  Ways  of  Mediation,"  11  Negotiation  Journal  217 
(1995),  228-230  . 28 

Ian  Morrison  and  Janet  Mosher,  "Barriers  to  Access  to  Civil  Justice  for  Disadvantaged 
Groups,"  in  Ontario  Law  Reform  Commission,  Rethinking  Civil  Justice:  Research  Studies 
for  the  Civil  Justice  Review  (1996),  663-674  . 29 

Owen  M.  Fiss,  "Against  Settlement"  (1984)  98  Yale  Law  Journal  1073 . 31 

Wu  Estate  v.  Zurich  Insurance  Co.  (2006),  27  CPC  (6th),  207  (Ont.  CA) . 34 

Chris  A.  Carr  and  Michael  R.  Jencks,  "The  Privatization  of  Business  and  Commercial 
Dispute  Resolution:  A  Misguided  Policy  Decision"  88  Kentucky  Law  Journal  (2000) . 38 

1.4  Alternative  Dispute  Resolution  Processes  II 

Arbitration  Act,  1991,  S.0. 1991,  ch.  17,  ss.  6, 17-20 . 46 

Judy  Van  Rhijn,  "First  Steps  Taken  for  Islamic  Arbitration  Board,"  Lazo  Times, 

November  24,  2003 . 49 

The  Canadian  Society  of  Muslims  News  Bulletin,  Darul-Qada:  Beginnings  of  Muslim 
Civil  Justice  System  in  Canada  (April  2003) . 50 

Canadian  Council  of  Muslim  Women,  Position  Statement  on  the  Proposed 
Implementation  of  Sections  of  Muslim  Lazo  [Sharia]  in  Canada  (May  2004) . 53 

Marion  Boyd,  "Religiously-Based  Alternative  Dispute  Resolution:  A  Challenge  to 
Multiculturalism,"  Canadian  Diversity:  Religious  Pluralism,  International  Approaches . 60 

Ministry  of  the  Attorney  General,  "Backgrounder:  The  Family  Statute  Law  Amendment 
Act"  (2005) . 64 
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Family  Arbitration,  Ontario  Regulation,  134/07  (2008) . 66 

1.5  Legal  Formalism  and  Alternative  Jurisprudential  Conceptions 

Lon  L.  Fuller,  "The  Case  of  the  Speluncean  Explorers,"  112  Harvard  Law  Review  (1999, 
originally  published  in  1949) . 71 

"The  Far  Side"  (Far  Works  Inc.,  1981) . 96 

Patricia  Williams,  The  Alchemy  of  Race  and  Rights  (Harvard  University  Press,  1991), 
146-148 . 97 

1.6  The  Ethics  of  Lawyering 

"The  Ethics  of  Lawyering:  Introduction"  in  The  Civil  Litigation  Process ,  Janet  Walker  et. 
al.  eds.,  7th  Ed.  (Emond  Montgomery,  2010),  182-183 . 99 

Rob  Atkinson,  "How  the  Butler  was  Made  To  Do  It:  The  Perverted  Professionalism  of 
the  Remains  of  the  Day"  105  Yale  Law  Journal  177  (1995),  181-194 . 100 

Charles  Fried,  "The  Lawyer  as  Friend:  The  Moral  Foundations  of  Lawyer-Client 
Relations"  in  The  Civil  Litigation  Process,  Watson  et  al.,  5th  Edition  (Emond 
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